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STATEMENT OF THE CASE
Nature of the Case
In her opening brief, Casandra McCalip argued the district court erred in denying
her motion to suppress because the magistrate abused its discretion in concluding that
the affidavit in support of the search warrant established probable cause to search her
residence. In its brief, the State argues this Court should not consider the merits of
Ms. McCalip’s argument because Ms. McCalip did not present any evidence at the
suppression hearing and did not provide an adequate record on appeal. It is clear from
the district court’s memorandum decision denying Ms. McCalip’s motion to suppress
that the court expressly took judicial notice of the transcript of the preliminary hearing,
and impliedly took judicial notice of the affidavit in support of the search warrant.
Ms. McCalip thus presented sufficient evidence at the suppression hearing, which the
district court relied upon in making its decision.
Simultaneously with the filing of this brief, Ms. McCalip is filing a motion to
augment the record to include a copy of the return of search warrant, which was filed in
the district court on March 4, 2015, and which includes, as an attachment, the search
warrant, the affidavit of Detective Teresa Thiemann in support of the search warrant,
and four photographs which Detective Thiemann received via Facebook from an
informant whom she believed to be Ms. McCalip’s daughter. (See Mot. to Aug., Ex. A.)
This Court now has an adequate record to consider the substantive issue presented in
this appeal, and should conclude that the district court erred in denying Ms. McCalip’s
motion to suppress.
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Statement of Facts and Course of Proceedings
Ms. McCalip included a statement of facts and course of proceedings in her
opening brief. (App. Br., pp.1-3.) She includes this section here only to respond to the
State’s arguments on appeal.
At the suppression hearing, counsel for Ms. McCalip began by saying that “at the
last hearing we mentioned that we weren’t going to have any witnesses testifying, so I
was going to go off the transcript of the preliminary hearing, which, I believe the court
has on file. (7/14/15 Tr., p.3, L.22 – p.4, L.1.) The court responded, “Correct.” (7/14/15
Tr., p.4, L.2.) In its memorandum decision denying Ms. McCalip’s motion to suppress,
the district court stated it “took judicial notice of the preliminary hearing transcript
pursuant to Idaho Rule of Evidence 201(c).” (R., p.72.) In this same memorandum
decision, the district court quoted extensively from the affidavit Detective Teresa
Thiemann submitted in support of the search warrant, and referenced the photographs
attached to the affidavit. (R., p.75.) Detective Thiemann’s affidavit was filed in the
district court, along with a copy of the return of search warrant, on March 4, 2015, and
was thus part of the court’s own records. (Mot. to Aug., Ex. A.)
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ISSUE
Did the district court err when it denied Ms. McCalip’s motion to suppress?
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ARGUMENT
The District Court Erred When It Denied Ms. McCalip’s Motion To Suppress
The State first argues that this Court should affirm the district court’s order
denying Ms. McCalip’s motion to suppress because she did not present any evidence at
the suppression hearing. (Resp. Br., p.7.) It is clear that the district court took express
judicial notice of the preliminary hearing transcript.

In its memorandum decision

denying Ms. McCalip’s motion to suppress, the district court stated it “took judicial notice
of the preliminary hearing transcript pursuant to Idaho Rule of Evidence 201(c).”
(R., p.72.) Idaho Rule of Evidence 201(c) states, in pertinent part, that “[a] court may
take judicial notice, whether requested or not.” See also Larson v. State, 91 Idaho 908,
909 (1967) (“The district court may take judicial notice of its own records, in the case
before it.”). It is likewise clear that the district court impliedly took judicial notice of the
affidavit in support of the search warrant, which was filed in the district court on
March 4, 2015, and was thus part of the court’s own records in this case. (R., p.72;
Mot. to Aug., Ex. A.)
The State next argues that “[e]ven if this Court were willing to review the merits of
[Ms.] McCalip’s argument . . . the record is inadequate for appellate review.” (Resp.
Br., p.7.)

It is true, of course, that the appellant bears the burden of providing an

adequate record on appeal. See, e.g., State v. Coma, 133 Idaho 29, 34 (Ct. App.
1999).

If this Court grants Ms. McCalip’s motion to augment, which is being filed

simultaneously with this brief, it will have in its record the affidavit in support of the
search warrant, along with the four photographs Detective Thiemann received via
Facebook from an informant whom she believed to be Ms. McCalip’s daughter. (See
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Mot. to Aug., Ex. A.) With the addition of these documents, this Court has an adequate
record to consider Ms. McCalip’s substantive argument that the magistrate abused its
discretion in concluding there was probable cause to issue a search warrant because
Detective Thiemann’s affidavit did not suggest a fair probability that contraband would
be found in Ms. McCalip’s residence. On this issue, Ms. McCalip relies on the argument
contained in her opening brief, which the State responds to in a footnote. (See App.
Br., pp.6-8; Resp. Br., p.8, n. 2.)
CONCLUSION
For the reasons set forth above, as well as those in her opening brief,
Ms. McCalip respectfully requests that this Court vacate her conviction, reverse the
district court’s order denying her motion to suppress, and remand this case to the
district court for further proceedings.
DATED this 2nd day of August, 2016.

___________/s/______________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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